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Insanity as a Defense in Criminal Cases 
By Cuar_es W. Fricke, Judge of the Superior Court, Los Angeles County; 


President of the Southern California Academy of Criminology. 


Medically speaking, insanity is a disease 
of the brain which causes a departure from 
the normal in the functioning of the mental 
processes of the individual in question. In 
those cases in which insanity is conclusive- 
ly established, the departure from normal 
varies from the almost negligible to com- 
plete dementia and mania. The popular con- 
ception of the insane person as one whose 
mental condition is apparent to those with 
whom he comes in contact has even been 
accepted by the law, as is exemplified by 
the rule of evidence which permits an inti- 
mate acquaintance to testify to his opinion 
as to the sanity or insanity of the person 
whose mental condition has become an 
issue. This accepted conception is, however, 
far from being correct. Many of the in- 
sane not only do not evidence to the lay- 
man the symptoms of insanity, but even 
under the examination of competent ex- 
perts, cannot be diagnosed until after care- 
ful and extended examination and observa- 
tion. The theory that the insane display 
lack of intelligence or evidence their con- 
dition by wild ideas or peculiar conduct ap- 
plies only to a portion of the insane, and 
there are many instances, even among those 
who are known as great men and women 
of history, where the individual, though 
brilliant and learned and accomplishing big 
things, is known to have been insane. It 
is obvious, therefore, that a person may be 
insane and still, in those fields not affected 
by his mental unsoundness, be capable of 
performing mental tasks not only in a nor- 
mal manner but with such a high degree 
of success as to amount to outstanding 
achievement. When we bear in mind the 
diversified forms of psychoses now known 
to science as compared with the almost 
total lack of classification of types of in- 
sanity scarcely two hundred years ago we 


can appreciate why our law of insanity is 
of comparatively recent origin. 

When only the obviously demented and 
maniacal were considered insane it is but 
natural that they alone were considered 
incapable of committing crime. Hale’s rule 
(1 Hale P. C. 30), received without ques- 
tion until the begining of the nineteenth 
century was that while total insanity was 
a defense, partial insanity was not sufficient 
in any capital case, and only those were 
considered incapable of committing crime 
who were deprived of both memory and 
understanding. Later, in Hadfield’s case 
(27 How. St. Tr. 1281, 1911) Erskine 
called attention that such a rule would re- 
quire a virtual absence of intelligence 
amounting to idiocy, whereas the insane 
frequently have both memory and under- 
standing, and suggested that the insanity 
which would constitute a defense should 
be the possession of an insane delusion 
causing that act, a view which was accepted 
in that case. Later again, in Bellingham’s 
case (1 Collinson, 636; Shelf. Lun. 462), 
Lord Mansfield held that to sustain the de- 
fense of insanity it must appear that the ac- 
cused was incapable of judging between 
good and evil, right and wrong, and that at 
the time of the act he did not consider it a 
crime against the laws of God or country. 
The knowledge of right and wrong involved 
in this rule was merely a knowledge of the 
difference between right and wrong in the 
abstract. 

The outstanding case in the law of the 
insanity defense is that of McNaghten (10 
Clark & Finnelly 200; 1 C. & K. 129), who, 
under an insane delusion that Sir Robert 
Peel had injured him, mistook one Drum- 
mond for Peel and shot and killed him. 
The acquittal of McNaghten, by reason of 
insanity, precipitated a debate in the House 
of Lords, which thereupon submitted to the 
Judges five questions, the answers to four 
of which (the fifth being unanswered) have 
since that time, A.D. 1843, been accepted 
as setting forth the basis of the law of 
England as to the defense of insanity in 

.criminal cases. This basis has not been 
changed, in spite of efforts as late as 1922, 
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to extend the rule to include a larger class 
of cases.! 

The law of California is the same as that 
of England and, while there are various 
ramifications and statements of the rule as 
to specific forms and degrees of insanity, 
the test of criminal responsibility is this: 
Did the accused know the nature and qual- 
ity of the act constituting the basis of the 
charge against him and did he know that 
it was wrong? If so, he is responsible under 
the law for his act. If, however, by reason 
of mental disease, he does not know the 
nature and quality of the act, or, if he has 
such knowledge, and is unable to compre- 
hend or know its wrongfulness, he is, as a 
matter of law, incapable of committing 
crime. The knowledge of right and wrong 
under our present rule is such knowledge 
applied to the act in question and, notwith- 
standing some judicial declarations to the 
contrary, is a knowledge not in any degree 
dependent upon the question of whether or 
not the accused knew that the act was un- 
lawful or punishable as a crime. The other 
outstanding rule in our topic is that every 
person is presumed to be sane and that this 
presumption must prevail, notwithstanding 
the presumption of innocence, unless the ac- 
cused establishes his insanity, to the degree 
required, by a preponderance of the evi- 
dence. The rules just stated cover the law 
on the subject under discussion, but because 
of the various forms of insanity and mental 
derangement and to cover the subject more 
specifically, the various subdivisions of this 
rule have been specifically declared and are 
now firmly settled. 

So far as the defense is concerned the 
law is not concerned with the cause of in- 
sanity, if in fact insanity exists. Thus, 
while intoxication of a voluntary character 
is not a defense, still, if the use of intox:1- 
cants causes insanity, the measure of re- 
sponsibility is the same as if the insanity 
were produced by some other cause. 

While the term, from a scientific stand- 
point, is a misnomer, the law recognizes 
what it chooses to call “partial insanity,” 


ignoring the fact that a person either has 
or has not a disease and hence could net 
have a “partial” disease. A medical defini- 
tion of the terms “delusion” and “halluci- 
nation” will assist us in understanding what 
our legal trail blazers had in mind. An 
hallucination is a defect of sensation and 
perception whereby the person in question, 
due to mental disease, observes something, 
generally an object or a sound, which does 
not have an actual existence or basis. A 
delusion is an erroneous judgment, conclu- 
sion or opinion, unwarranted by the knowl- 
edge and degree of intelligence of the per- 
son in question which, by reason of mental 
disease, is to the person so real, fixed and 
true that he persists in holding to his be- 
lief in the face of argument and proof 
which would, were he not insane, convince 
him of his error. As to both hallucinations 
and delusions it must be born in mind that 
similar conditions of mind and belief may 
exist due to other causes. and that, when 
discussing the subject of insanity, it would 
be more proper to refer to those conditions, 
when due to a psychosis, as insane halluci- 
nations and insane delusions. Also we must 
distinguish these conditions from illusions, 
the latter phenonmena, while being the per- 
ception of something which is not what it 
appears to be, is not due to any peculiarity 
of the observer but could be perceived by 
any other person similarly placed because 
it has a physical basis in fact. The most 
common type of illusion is that of a mirage, 
that of an hallucination, the seeing of 
snakes, pink elephants, etc. The more com- 
mon types of delusions are those of perse- 
cution, in which the patient believes that a 
certain person or persons are doing things 
hostile to his welfare or happiness, or what 
are called delusions of grandeur, in which 
the patient believes himself to be some great 
personage of history or a person of great 
abilities, or may believe himself to be pos- 
sessed of great weaith. There are types 
er classes of the insane wherein the patient 
conducts himself ordinarily as a rational 
and sane person on all subjects except those 
involving his hallucinations or delusions. In 





| Nore oN McNacuTen case: While this case is 
the basic precedent for our present rules on in- 
sanity as a defense it has become so by applica- 
tion, amplification and definition. Some of the 


hypotheses contained in the questions and an- 
swers, such as ‘‘persons who labor under partial 
delusions only, and are not in other respects in- 
sane,” and the apparent assumption that delu- 
sions are the necessary evidence of insanity, are 


. 


not compatible with medical science. Further- 
more the subjects covered by the Judges’ answers 
deal with only a part of the forms of insanity 
now recognized. The principle of the McNaghten 
case has been applied to other forms of insanity 
by a process of construction similar to that em- 
ployed in bringing within the scope of the Con- 
stitution subjects which were not known at the 
time of its adoption. 
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such a case the rule is that where the act 
charged was the product or offspring of 
such an insane delusion or hallucination and 
not the result of sane reasoning, a situation 
in which the accused does not know the 
nature and quality of his act, he is deemed 
incapable of committing crime. While this 
type of case is referred to in the law as 
“partial insanity” by reason of only a part 
of the individual’s total conduct being in- 
fluenced by insanity, the psychiatrist con- 
siders the term a misnomer since the pa- 
tient is actually insane at all times and even 
when his delusion or hallucination does not 
affect his conduct. But, though actually in- 
sane at all times, if he commits a crime, 
knowing its nature and quality and its 
wrongfulness, he is fully responsible. 

Since the law is concerned only with the 
mental condition of the accused at the time 
of the commission of the act charged it 
recognizes a theory of “temporary insanity.” 
Therefore the defendant is entitled to an 
instruction to the jury that if they find that 
at the time of the act in question the de- 
fendant did not know the nature and qual- 
ity of his act or, if he did, was incapable 
of appreciating that it was wrong, and that 
such condition was caused by mental dis- 
ease, the defendant must be found to have 
been insane and not responsible for his 
act even though the jury might believe that 
immediately before and immediately after 
the act he was sane. Medically speak- 
ing there is no such insanity as that included 
in the instruction, since, if a person was 
suffering from such a diseased condition 
of the brain at the time of the act, he must 
have been insane for some time prior and 
subsequent thereto. 

There is one class of cases in which, 
though the accused knew both the nature 
and quality as well as the wrongfulness of 
his act, still, by reason of an irresistible 
impulse due to a disease of the brain, he was 
compelled, contrary to or without his voli- 
tion, to commit the act. Thus a person may 
know that he has a loaded pistol pointed 
at another and that if he pulls the trigger 
it will kill such person and that such killing 
is wrong, and yet, without or in spite of 
the effort to exercise his will power, dis- 
charges the weapon. A few of the states 
recognize the defense of irrisistible impulse 
but California and the vast majority do 


not recognize this or any other form of 
insanity as a defense if the accused meas- 
ures up to the test of responsibility pre- 
viously stated. 

Similarly what has been misnamed “mor- 
al insanity,” a term used to describe a con- 
dition wherein, though the individual knows 
what he is doing and that it is wrong, he 
is induced to commit the act as the result 
of a perversion of his moral sense, is not 
a defense. 

Prior to section 1026 of the Penal Code 
which went into effect on July 29, 1927, 
the issue of insanity at the time of the com- 
mission of the offense was raised by the 
plea of “not guilty” and could be made the 
sole defense or joined with other defenses, 
except that of former jeopardy, under that 
plea. Under section 1026 the defendant 
must specially plead that he is “not guilty 
by reason of insanity.” If he also pleads 
“not guilty,” he must first be tried under 
that plea to determine whether he commit- 
ted the offense or offenses charged and 
upon such a trial he is conclusively pre- 
sumed to be sane. If found guilty upon 
such a trial, or if his sole plea be that of 
insanity, he is separately tried to determine 
whether he was sane at the time of the act 
or acts in question. If the sole plea be “not 
guilty by reason of insanity,” his commis- 
sion of the acts charged are admitted. In 
other words, in a trial under the plea of 
“not guilty by reason of insanity” the sole 
issue is whether or not the defendant was, 
by reason of insanity, capable of commii- 
ting the offense or offenses charged in the 
indictment or information. 

It is interesting to note that the new stat- 
ute is silent as to the matter of procedure 
except that it calls for a separate trial to 
determine the issue raised by the special 
plea and indicates that the verdict shall 
declare whether the defendant was sane or 
insane at the time of the offense charged. 
As yet there has been no interpretation of 
section 1026 by any appellate court. There 
has, however, been at least one case ‘ap- 
pealed in which the section has been at- 
tacked and it will no doubt require con- 
siderable judicial interpretation before the 
questions of law left open by the wording 
of the section can be considered as settled 
and the proper procedure under the section 
determined. 
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Plaigiarism 


By Maurice SALzMAn of the Los Angeles Bar 


Plagiarism has been defined as “the ‘art’ 
of stealing literary material.” It may be 
truly said that the finesse with which pla- 
giarism is practiced in the present day has 
made of it a fine art. 


In the times of the Greeks and Romans, 
and in English history up to the period of 
Queen Anne, little or no concern was evi- 
denced when the existence of plagiarism 
was detected. In the days of the Odyssey 
and the Iliad, in the time of Chaucer, and 
even in the days of Shakespeare, the hter- 
ary thief went his way unpunished, even 
unhearalded and unsung; although in the 
far remote past an ancient Egyptian judge 
had pronounced the doctrine of the right 
of exclusive possession in the words, “To 
every cow its calf.” 

The reason for the marked unconcern of 
the literary world of the time of the Greek 
and Roman authors—if it can rightly be 
said that so early in history there was a 
“literary world’-—and the explanation of 
the indifference concerning acts of pla- 
giarism in the later days of Marlowe, 
Shakespeare, Addison and Steele, were un- 
doubtedly due to the fact that few individ- 
uals followed the writing profession, and 
therefore so little value was placed on 
literary products that the damage done to 
an author when a contemporary writer 
“stole his stuff” was negligible. 

While in bygone days the kidnapping of 
“brain children” was not a matter that dis- 
turbed anyone in particular, the present day 
literati, the world over, are guarding zeai- 
ously and jealously the products of their 
minds. The result is that now an act of 
plagiarism when detected has become a 
“headliner,” to which the press pays its 
glaring respect with as large “block type” 
as is given to divorces. The fact that 
Charles Chaplin or Fannie Hurst or Rich- 
ard Walton Tully is accused of filching 
from the manuscript of the co-called 
“original” author is telegraphically heralded 
to the four corners of the globe in the 
twinkling of an eye; the information that 
Anne Nichols saw fit to sue the Uni- 
versal Film Company, accusing them of 
“taking from her Abie’s Irish “Nose,” 
or that action was instituted against Jeanne 
MacPherson and Cecille B. DeMille by a 


Georgia lady who claimed they had stolen 
the Ten Commandments from her manu- 
script instead of borrowing it from the 
Bible; or that Bernard Shaw accused an- 
other of literary theft, was given “space” 
in the daily press as prominent and wide- 
spread as is given to the latest perfumed 
escapade. In the world of literature today, 
or in the field of the drama, to say one is 
a plagiarist is almost tantamount to en- 
diting him a felonist. And the day may 
arrive when the literary thief will be ac- 
corded the same punishment as the pur- 
loiner of a gold watch. For it has become 
a well recognized rule that there is such a 
thing as a proprietary right in the literary 
ebullition of an author’s mind, and that the 
product of his brain is sacred to himself, 
as much as is his exclusive right to the use 
and enjoyment of his automobile. 

The time has long since past when an 
author or playwright—to use a technical 
distinction, with a slight difference — may 
with impunity maintain, as Moliere once 
haughtily said, “I take what I want’; or, 
as Kipling has written, 

“When ’Omer smote ’is bloomin’ lyre, 
He’d ’eard men sing by land an’ sea; 
An’ what he thought ’e might require, 
’E went an’ took—the same as me!” 
The multiplication of the number of 

writers of the present age, the quadrupli- 
cation of the number of publications in 
magazine and novel form, the manifold in- 
crease of dramatic productions, have caused 
in the last twenty-five years, to use a con- 
servative period, “ideas” or “thoughts” to 
become so precious as to equal the value of 
gold itself, and the ingenuity with which 
they are expressed or presented, even more 
so 





The exceedingly great value of an idea 
or a thought—which for our purpose may 
be accounted the same thing—to the creator 
of a book, play, story or scenario, is not 
that the idea or thought is considered to be 
the exclusive property of its conceiver or 
utterer, not that it is under the law copy- 
rightable, but in the fact that new ideas are 
“few and far between.” 

To be technically correct, legally speak- 
ing, one may not be charged with being a 
plagiarist who simply steals an “idea.” 
There is no rule of law that will punish 
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him. For ideas are universal, and may be 
plucked out of the air or out of the brain, 
freely, by anyone. And once conveyed to 
the senses of mankind, in a form that may 
be seen or heard or grasped, the idea itself 
may be used by multitudes without charge 
or hindrance. In other words, an idea is 
not only not copyrightable, but is likewise 
not patentable. In what, then, or of what, 
does plagiarism consist ? 

Plagiarism consists in the stealing of the 
form of the manner of treatment, if a 
mechanical invention; if a literary idea, in 
stealing the form in which or by which the 
idea is presented or expressed. 


It was not until the time of Queen Anne 
that a tangible effort was made to solidify 
the tact that the original author, and his 
proprietary right in the products of his 
brain, should be protected. Then it was that 
the first copyright statute was enacted by 
Parliament. Subsequently, and after a bit- 
ter forensic battle which lasted many years, 
Congress passed our statute, patterned 
closely after that of England. The history 
of the struggle that accompanied the effort 
to establish each of the statutes, a struggle 
which drew upon the energy, debate, and 
sagacity of the keenest of authors and 
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statesmen in each country (Gladstone in 
England and Webster in the United 
States), marks these acts as two of the mile 
posts of human progress. 


Plagiarism is, indeed, a subject that is 
coming into its own. It is a topic that is 
engaging, more and more, the serious at- 
tention of every author and playright, and 
of many lawyers and courts. Until a com- 
paratively recent date, approximately with- 
in the last three years, law suits involving 
plagiarism were confined, for the most part, 
to the courts of New York State, because 
of the fact that the greatest literary and 
dramatic activities occurred there. As is 
well known, New York City, until recent 
years, has been the sole great center of dra- 
matic production and literary publication 
in our country. It is but natural, therefore, 
that authors and playwrights should have 
resorted to the courts of that locality in 
which to seek redress against those believed 
guilty of plagiarizing. However, with the 
advent of the motion picture industry, and 
the attendant use of legitimate plays, maga- 
zine stories, novels and scenarios by the 
screen, courts of Los Angeles have become 
second in importance, in plagiaristic suits, 
to the courts of New York. The result is 
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that as time progresses, judges of our 
courts and lawyers of our state will be com- 


pelled more and more to give attention to 
the subject of plagiarism. /t is a topic, the 
governing principles of which are exceed- 
ingly simple, but the application of which 
principles in a sutt at law, is extremely dif- 
ficult. 


In the judiciary of New York State, three 
or four of the judges of the Supreme and 
Appellate Courts have had so many cases 
before them that they have become expert 
in their decisions upon the topic; whereas, 
the judges of the Superior Court of Los 
Angeles County and of the Federal Court in 
this jurisdiction, must of necessity, preside 
over many plagiaristic cases before they 
can hope to develop that acuteness of judg- 
ment which is required to discriminate be- 
tween actual and merely apparent acts of 
plagiarism. A more complicated subject for 
litigation could not be selected. The same 
knowledge of the intricacies of the topic 
will also have to be gained through experi- 
ence by lawyers in this community. Train- 
ing of both bench and bar, looking to the 
proper and expeditious method of present- 
ing and deciding the matter involved in a 
suit of plagiarism, bespeaks a knowledge 
not only of the rules of evidence, but also of 
dramatic construction ; inasmuch as the an- 
alyses of two literary or dramatic produc- 
tions constituting a case of plagiarism is, 
generally speaking, so complicated that the 
comparative paralleling of them for the pur- 
pose of determining their similarity and dis- 
similarity is most arduous and exacting. 

In this rather brief article, it would be 
impossible to enter into a complete dis- 
cussion of the ramifications of the subject at 


hand and the application of the 3% KR 
but it may be stated that the i 2 
ing kinds of plagiarisms are thcU™ 

sciously and those unconsciously committed. 
And unfortunately for the- one who un- 
consciously commits the offense, the result 
under the law is as punishable as if the 
plagiarism were consciously committed. 
That is to say, the mental aberration that 
causes a writer to use the literary material 
to which he has no right, buries him as 
deeply’ as if he had consciously committed 
the act. A difference between the two of- 
fenses in their result, however, is that the 
unconscious plagiarist oftentimes easily 


* 


and gracefully withdraws his work from 
competition with the original source and 
sets up an alibi for himself by attaching the 


blame to the trick played upon him by his 
brain, rather than by his willful intent and 
desire to. “take” what does not belong to 
him. On the other hand, the conscious pla- 
giarist generally persists in maintaining that 
he did not plagiarize, with the result that 
a lawsuit is instituted. 

Of a hundred or more suits of plagiarism 
tried in the United States and embroiling 
some of the greatest dramatic and literary 
productions, authors and playwrights of our 
age, the two outstanding litigated cases 
recorded are those dealing with the great 
plays Cyrano de Bergerac and The Bira of 
Paradise. The facts surrounding them are 
most romantic, and to the lawyer, exceed- 
ingly interesting. 

Briefly, Cyrano de Bergerac is a play ac- 
credited to the authorship of Edmund Ros- 
tand, also the author of Chanticleer, and 
many other French dramatic productions. 
It was first played in Paris by the great 
French actor, Coquelin, and subsequentiy, 
Richard Mansfield enacted the principal 
role of “Cyrano” in the United States, and 
more recently still, Walter Hampden ap- 
peared in the part in New York City. The 
character of “Cyrano” is exceedingly ex- 
acting, and requires the greatest of histri- 
onic ability. Altogether, the play is recog- 
nized as one of the most delightful that has 
ever been presented on the legitimate stage. 
However, while Edmund Rostand is uni- 
versally accredited with being its author, 
the courts of Illinois, after a five years’ 
battle, decided that he had plagiarized the 
work from a manuscript, The Merchant 
Prince of Cornville, conceived and written 
by a young attorney, Samuel Eberle Gross, 
practicing in the city of Chicago. 

When the play was originally produced 
in Paris, Richard Mansfield was impor- 
tuned to undertake the principal role of 
“Cyrano” in America. It having been long 
his desire to obtain a part that would give 
him added prestige on the stage, he took 
the precaution to journey incognito to Lon- 
don, in order personally to see the produc- 
tion as it was then being played there by 
Coquelin, and to determine if Coquelin’s de- 
lineation of “Cyrano” could be equalled or 
surpassed by himself, Mansfield. 


Sitting in the audience, unknown to any- 
one, Mansfield determined that he had the 
ability to play “Cyrano” equally as well, if 
not better, than Coquelin, and upon return- 
ing to the United States, mustered a com- 
pany, after having mortgaged his home in 
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order to obtain the necessary funds. The 
play met. with immediate success in New 
York City, and it was then that Mansfield 
took it on the road. An incident of the trip 
occurred in Texas, where the play was 
billed, and where the audience was assem- 
bled from many miles around. Unfortu- 
nately there was a storm on the evening 
of the scheduled performance, and the great 
and eager audience was disappointed when 
the show failed to open at eight o’clock. 
That the curtain could not go up was due 
to the fact that Mansfield and his troupe, 
delayed by the storm, had not arrived in 
the town. But the show house had a re- 
sourceful manager who kept the audience 
interested somehow until ten o'clock, when 
the famous actor and his company appeared, 
dripping wet, and with them their scenery. 
Mansfield addressed the audience, saying 
that in spite of the lateness of the hour, 
the show would go on if the audience would 
remain. The proposal met with the approv- 
al of those assembled, and the final curtain 
went down at two o'clock the following 
morning. The audience was satisfied, and 
the actors were greatly appreciated. 
Following this occurrence, Mansfield and 
his performers entered the city of Chicago, 
prepared to reap added glory with Cyrano 
de Bergerac, when lo and behold, the Chi- 
cago attorney served an injunction in which 
Richard Mansfield and Edmund Rostand 
were made the defendants, and the play 
was stopped. Thereafter, during the long 
period of five years, Mansfield, who had 
paid to Rostand the sum of 90,000 francs, 
as royalty, during the course of the play’s 
journey around the United States, failed 
to come to Mansfield’s rescue, and he was 
compelled to battle alone. It was a most 
disheartening compact, and when the end 
of the legal trail was about reached, and 
it seemed certain that the plaintiff had 
proved his case, the defense agreed that a 
“consent judgment” be entered against 
them, and therefore, in the courts ot IIli- 
nois, Rostand is legally stamped as a pla- 
giarist. When a few years later, another 
attempt was made to produce Cyrano de 
Bergerac in the city of New York, and an- 
other injunction was sought, based upon the 
Illinois decision, to prevent the production, 
the courts of New York State refused to 
grant the injunction, on the ground that 
the courts of New York State did not and 
would not respect the consent decree re- 
corded in the state of Illinois. This status 


of the case, of course, leaves the matter 
open to further litigation in other parts of 
our country, should interested parties de- 
sire to press the point. 


The Bird of Paradise law suit, having 
been commenced approximately thirteen 
years ago, is still pending in the courts of 
New York State. The accredited author 
of the play, Richard Walton Tully, the au- 
thor of Omar the Tent Maker and other 
noteworthy productions, and Oliver Mor- 
osco, the original producer of The Bird, 
were sued in New York by Grace A. Fend- 
ler, the claim being that they had connived 
to steal from her a manuscript, Hawait, 
which manuscript she claimed to have sub- 
mitted to Oliver Morosco in the city of Los 
Angeles, where he was, at that time, the 
outstanding producer, and that while the 
manuscript was in his possession, Tully was 
given access to it. 


The play had its premier production in 
Los Angeles, and was then taken to New 
York City, where Grace A. Fendler sought 
injunctive relief, but failed to establish to 
the satisfaction of the court that she had 
actually submitted the manuscript to Oliver 
Morosco. Consequently, the court held that 
inasmuch as that essential proof was lack- 
ing, it would have been an injustice to grant 
an injunction against the author and the 
producer at a time when they had invested 
their money and labor, and would have 
suffered an irreparable damage had the pro- 
duction of the play been stopped, with 
no assurance at the time that the plaintiff 
would be able to maintain her position. 

A period of eleven years then elapsed be- 
fore Mrs. Fendler, guided by her son, 
Harold Fendler, an attorney of Hollywood, 
employed eminent counsel of New York 
City, with the result that after a lengthy 
and hard fought trial, decision was given 
to plaintiff, in which she was awarded a 
judgment against Richard Walton Tully 
and Oliver Morosco, and in which Tully 
was declared to have plagiarized from plain- 
tiff’s play. The judgment ordered an ac- 
counting and the payment to Mrs. Fendler 
of all the net profits The Bird of Paradise 
had produced during the many years it had 
been played throughout our country. Upon 
application for. a new trial, based upon af- 
fidavits presented by the defendants, Judge 
Erlanger, who had decided the case, denied 
the application and the case has ever since 
been on appeal. 
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The President’s Page 


Fellow Members, 
Los Angeles Bar Association: 


I sincerely trust that you will attend the 
Annual Meeting of the Association to be 
held on February 16th. This is the time 
at which reports of the year’s work are re- 
ceived and the installation of new officers 
takes place. 

It is a helpful thing at least once a year 
to appraise the concrete evidence of our 
advances along the lines to which we are 
committed, to take stock of definite results 
and to determine a program of progress yet 
to be made in the interest of justice and our 
profession. If we have failed in any meas- 
ure, it is not because of lack of co-operation 
upon the part of members of our various 
committees. I shall bequeath to my suc- 
cessor in undiminished measure the willing- 
ness of an industrious, conscientious and 
able bar to render a lasting and construc- 
tive public service. 

Chairmen of several of the committees 
will report personally and briefly concern- 
ing their work and others will, by request, 
be included in the president’s report. 

Your presence upon the occasion of the 
Anuual Meeting will be a token of encour- 
agement to those who are to be entrusted 
with the heavy responsibilities of the Asso- 
ciation during the coming year. Mr. Mor- 
row will carry on the tasks committed to 
him, as he has in the past, with greatest 
fidelity and ability, and he will be efficient- 
ly aided by the Trustees of the Association. 
Let us all be present to express our grati- 
tude to the various committees serving dur- 
ing the past year and our welcome and en- 
couragement to the officers now assuming 
responsibilities for the coming term. 

In keeping with the policy of the Asso- 
ciation to include whenever possible a 


paper upon some topic of practical import- 
ance, the Program Committee has invited 
Judge B. Rey Schauer to present a 25- 


minute paper setting forth certain observa- 
tions with regard to the conduct of the Law 
and Motion Department. 

The Committee on Legal Education has 
completed a valuable and interesting sur- 
vey and has tabulated the results of a ques- 
tionnaire sent to all members of the Asso- 
ciation regarding pre-legal training, and has 
also collected findings of researches in other 
states. Miss Florence Bischoff will present 
a 5-minute report on this subject. 

This will be followed by a 15-minute talk 
by Mr. John Biby, member of Committee 
on Admissions of the State Bar, upon the 
subject of “Legal and Pre-Legal Educa- 
tion.” There is no man in the State of 
California who has given this matter more 
careful study and has had a more thorough 
background of experience than Mr. Biby. 

Mr. Raymond Taylor, chairman of the 
Grievance Committee, has been asked to 
speak for ten minutes upon the work of 
that committee. 

Mr. John O’Melveny, secretary of the 
Ethics Committee, will speak for five min- 
utes on the work of the Ethics Committee. 

It will thus be seen that the outstanding 


questions of conduct, education and pro- 
cedure will be treated by special reports. 

Mr. T. W. Robinson, treasurer, will 
1ender a report of the financial condition 
of the Association. 

A group of songs by Miss Lahey who 
has consented to appear in a new role and 
entertain us with her lovely voice, and 
numbers by the Bar Association Quartette 
will contribute delightfully to the evening’s 
program. Our enjoyment of these artists 
is second only to our pride in the fact that 
they are all prominent members of the bar. 


As this is my last appearance in this 
column, permit me to express my deepest 
gratitude to the members of the Association 
ior their unflagging enthusiasm in the work 
of the Association, their unfailing response 
to every appeal and for innumerable and 
generous kindnesses to myself. 


KEMPER CAMPBELL. 
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On the Study and Practice of the Law, and on 
Courts and Litigation 


By Joseru P. Lors of the Los Angeles Bar 


The study of the law consists of a suc- 
cession of unsuccessful efforts to ascertain 
by an examination of inconclusive author- 
ities the extent to which others have failed 
to determine what is the law. 

In its highest form, the study of the law 
is fostered in institutions known as “law 
schools.” In those schools, students are re- 
quired to be able to state categorically what 
principles have been accepted as governing 
given states of fact, notwithstanding that 
few i#any principles have been so accepted, 
and that most of those which have been ac- 
cepted have been disclaimed subsequently. 

Upon completion of his course the stu- 
dent may become a “J. D.” or Doctor oi 
Jurisprudence. The origin of the term 1s 
obscure. It has been suggested that it arose 
from a prevalent belief that lawyers were 
prone to doctor the law to fit the exigencies 
of their clients’ cases.- The illogic of this 
suggestion is demonstrated if we bear in 
mind that it is the evidence and not the law 
which is doctored. The better opinion is 
that early educators, realizing a certain 
parallel between the ignorance of the legal 
profession with respect to the science of 
law and the ignorance of the medical pro- 
fession with respect to the science in which 
it deals, adopted the title which was in 
ancient use by physicians, thus connoting 
an equivalent lack of information and obvi- 
ating the addition of a new word to the 
national idiom. 

In its practical application, the science of 
the law becomes an art, the “practice” of 
the law. It is believed by those most fa- 
miliar with such matters that the term 
“practice” was so applied as a subconscious 
expression of a belief in the maxim that 
“practice makes perfect.” In those juris- 
dictions in which belief in the evolutionary 
theory is not yet prohibited there are still 
existent persons who hope that the prpmise 
of the ancient saying yet may be realized. 
Practically without exception, those persons 
are neither lawyers nor clients. 

The practicing lawyer deals with clients, 
who come to him for the solution of spe- 
cific problems involving the necessity of ac- 
tion on their part with respect thereto. No 


matter how dissimilar these problems, all 
result in the propounding to the lawyer of 
the question, “What shall I do?” 

Upon the propounding of the question 
and the payment of his retainer, it becomes 
the duty of the lawyer to require time for 
consideration. After the time has elapsed, 
Le should inform his client fully as to the 
advantages, disadvantages, and dangers, in- 
cident to doing either one thing or the 
other, explaining, as it has been said, all 
the “doubts on each side.” Having per- 
formed this duty he then should caution 
the client that the latter must elect his 
course of conduct at his own peril. 

Upon the foregoing conclusions, these 
definitions are submitted: Clients are those 
who retain lawyers to answer the question, 
“What shall I do?’ Lawyers are those 
skilled in the perfection of expressing, in 
variable but juristic terminology, the reply 
which in its simple colloquial form is, “| 
don’t know.” 

The consultation with the lawyer is the 
initial step in the process, widely prevalent 
among civilized nations, designated “litiga- 
tion.” 

Litigation is conducted before tribunals 
known as “courts.” The titles and desig- 
nations of courts differ but in the prepon- 
derating number of instances courts nomin- 
ally are presided over by judges. However, 
officials known as “clerks” or “‘bailifis’ 
actually direct their deliberations. 

The funtion of the judge differs from 
that of the lawyer in this, that whereas the 
lawyer says, “I do not know,” the judge 
of necessity must declare, “I do know.” 

This being so, too extended an experience 
in practice, with the consequent develop- 
ment of a belief in his own lack of knowl- 
edge, of necessity tends to disqualify a 
lawyer for judicial duties, in the perform- 
ance of which he must have that assurance 
which can come only from a contrary ment- 
al attitude. This is the only rational ex- 
planation of the current practice of elevat- 
ing to the bench lawyers with the minimum 
experience in legal matters. 

Litigation is conducted in an orderly man- 
ner, according to set rules of pleading and 
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procedure developed for the most part in 
England during the Late Stone and Early 
Middle Ages and admirably adapted to the 
social and economic conditions of those 
times. This branch of the law is known as 
“adjective law.” The adjective intended is 
not to be found in any standard legal lexi- 
con. The unskilled layman, impelled by his 
emotions and practical reactions to litiga- 
tion in which he has been pecuniarily inter- 
ested rather than by the historic or philo- 
sophic impulse, has applied from time to 
time various adjectives not properly to be 
set forth in an article of this character, 
and marked rather by their emphasis than 
by any innate dignity. 

To the unlearned, adjective law may 
seem difficult, complicated and uncertain. 
The initiated, however, realize its beauti- 
ful simplicity. Our greatest legal minds 
sum it up briefly, clearly, and with unques- 
tioned accuracy, in the ancient axiom, 
“Heads I win, tails you loose,” the fune- 
tion of the court being to determine by iis 
judgment which is which. 

After judgment, litigation in its orderly 
sequence leads to appeal. That is, the judg- 
ment of the trial judge (or clerk or bailiff, 
as the case may be,) is submitted to the 


, 


scrutiny of the “higher court,” so called 
because the higher the court the higher the 
cost. 

In the determination of the appeal the 
judges of the higher court are called upon 
to decide that the judge of the trial court, 
in saying, “I do not know,” was in error, 
that in point of law and frequently of fact 
he did not know, and that only the judges 
of the appellate tribunal, or at least those 
who constitute a majority, enjoy a monop- 
oly of absolute legal knowledge. 

The opinion of the higher court is always 
expressed in writing, perused with interest 
by such of the litigants as may be then sur- 
viving, and subsequently printed and ex- 
pensively distributed in volumes of reports 
in order that it may be perpetuated as an 
additional authority, to be overruled, quali- 
fied, disaffirmed, or ignored, as an ‘aid to 
lawyers and judges in the administration 
of justice in later cases, and to students of 
the law in their researches. 

How admirable is the science and the art 
of law! How like a vast perpetually rotat- 
ing circle, each point of which, constantly 
changing its position, revolving, circumlo- 
cuting through all the possible number of 
degrees, ever returns to the place whence 
it started! How wonderfully complete! 
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The Work of the Federal Trade Commission in 
Assuring Fair Competition to Pacific 


Coast Manufacturers 
By Reve. L. Orson of the Los Angeles Bar 


As manufacturing on the Pacific Coast 
comes to be of more and more importance, 
cases of unfair competition between local 
industries and those of other sections of 
the country increase in number. With such 
cases it is the duty of the Federal Trade 
Commission to deal. 

The Federal Trade Commission Act dates 
from 1914 and provides that the Federal 
Trade Commission thereby created shall 
have power to prevent persons, partner- 
ships, or corporations, except banks and 
common carriers subject to the acts to regu- 
late commerce, from using unfair methods 
of competition in commerce. 

The following paragraphs are in effect a 
summary of a typical set up leading to an 
issue of unfair competition. 

On May 17, 1927, certain dominant man- 
ufacturers of range boilers having their 
plants in Pennsylvania, Ohio, Illinois, Mich- 
igan and Tennessee, were charged in a com- 
plaint issued by the Federal Trade Commis- 
sion with concurrently establishing and 
maintaining a certain sales policy with the 
alleged intent and purpose of destroying 
two local producers and competitors in the 
Pacific Coast market. These two compett- 
tors were unable to buy the raw materials 
used in the manufacture of range boilers 
at a price comparing favorably with the 
price respondents paid because said raw 
materials, consisting of sheet steel, rivets 
and spelter, were produced in the Eastern 
states. As the cost of transportation of raw 
materials was reflected materially in the 
costs of respondents (the parties proceeded 
against) and their competitors, the sales 
policy of respondents worked to the dis- 
advantage of their competitors. 

This sales policy was as follows: For 
one fixed and uniform lump sum each re- 
spondent sold its range boilers and paid the 
actual cost of transportation thereof to all 
markets in all parts of the United States. 
Under this policy respondents sold their 
range boilers in the Pacific Coast market 
not only below their own costs, but also 
below the costs of the above named com- 
petitors. The loss thus sustained by re- 


spondents in the Pacific Coast market was 
recouped by them out of the profits derived 
under said uniform sales policy from their 
sales in the Eastern market, which profits 
were sufficient to give each respondent a 
satisfactory net profit on its business as a 
whole. 

It was also alleged in the complaint that 
the effect of respondent’s uniform sales 
policy was to: 

(a) Lessen and eliminate competition 
and create a monopoly of the Pacific Coast 
market. 

(b) To fix an arbitrary cost to pur- 
chasers which had no relation to costs of 
production, sales, transportation, or profits 
on such sales. 

(c) To levy upon a majority of pur- 
chasers an additional burden to reimburse 
respondents for losses they incurred to ac- 
complish their unlawful purpose to destroy 
competition. 

(d) Unlawfully to discriminate against 
purchasers and deprive them of the advan- 
tage of competition and the proximity to 
sources of supply. 

(e) To violate Section 5 of the Federal 
Trade Commission Act declaring “that un- 
fair methods of competition in commerce 
are hereby declared unlawful * * ¥*,” 
and Section 2 of the Clayton Act. 

Section 2 of the Clayton Act provides: 

“That it shall be unlawful for any per- 
son engaged in commerce, in the course 
of such commerce, either directly or in- 
directly, to discrinminate in price between 
different purchasers of commodities, 
which commodities are sold for use, con- 
sumption, or resale within the United 

States or any Territory thereof or the 

District of Columbia, or any insular pos- 

session, or other place under the juris- 

diction of the United States, where the 
effect of such discrimination may be to 
substantially lessen competition or tend 
to create a monopoly in any line of com- 
merce: Provided, that nothing herein 
contained shall prevent discrimination in 
price between purchasers of commodities 
on account of differences in the grade, 
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quality or quantity of the commodity 
sold, or that makes only due allowance 
for difference in the cost of selling or 
transportation, or discrimination in price 
in the same or different communities 
made in good faith to meet competition: 
And provided further, that nothing here- 
in contained shall prevent persons en- 
gaged in selling goods, wares or merchan- 
dise in commerce from selecting their 
own customers in bona fide transactions 
and not in restraint of trade.” 


As is evident from the language of the 
paragraphs referring to the range boiler 
case, one way in which the Federal Trade 
Commission accomplishes its results is by 
issuing complaints in which specific charges 
of unfair practices are set forth. The lan- 
guage of the Federal Trade Commission 
Act on this point is: 


“Whenever the commission shall have 
reason to believe that any * * * 
person, partnership, or coporation has 


been or is using any unfair method of 
competition in commerce, and if it shall 
appear to the commission that a proceed- 
ing by it in respect thereof would be to 
the interest of the public, it shall issue 
and serve upon such person, partnership, 
or corporation a complaint stating its 
charges in that respect and containing a 
notice of a hearing upon a day and at a 
place therein fixed at least thirty days 
after the service of said complaint. The 
person; partnership, or corporation so 
complained of shall have the right to ap- 
pear at the place and time so fixed and 
show cause why an order should not be 
entered by the commission requiring such 
person, partnership, or corporation to 
cease and desist from the violation of the 
law so charged in said complaint.” 
Hearings of the Federal Trade Commis- 
sion are held at different places in the 
United States from time to time, these in 
Los Angeles being conducted in the Federal 
court rooms. 
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THE NEW TITLE INSURANCE BUILDING 


433 South Spring Street 


WILL BE COMPLETED 
MAY 15 


A MONUMENTAL STRUCTURE — Built in accordance with the 
highest modern building standards, the building will be an appro- 
priate home for California’s largest title insurance company, and 
will provide five floors to be rented for offices. 


LOS ANGELES’ MOST DESIRABLE LOCATION FOR THE 
LEGAL PROFESSION — A step from the Courts and County and 
City Offices — In the financial district — Adjacent to the retail 
district — A garage in the building where free parking will be pro- 
vided for the clients of the tenants — The building populated only 
by high-grade tenants, most of whom are Attorneys. 





Tenants may plan their own layouts with the assistance of our 


architectural service. 





Tdelnsur 


R. R. STOCKBURGER, Building Manager 
Faber 3500 245 Present Title Insurance Bldg. 
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Foreign Trade Week, February 16-22, 1928 


By Georce W. Nitsson of the Los Angeles Bar; member Harbor and Foreign 


Commerce Committee, Los Angeles Chamber of Commerce 


The Los Angeles Chamber of Commerce 
has as its motto “Balanced Prosperity.” To 
achieve this end it has worked to bring to 
Los Angeles new industries of a character 
to supplement those already here, and al- 
ready has made Los Angeles a manufactur- 
ing city. To this has beeen added the slo- 
gan of the National Foreign Trade Council, 
“Greater Prosperity Through Greater For- 
eign Trade.” 

Our harbor is now one of the greatest in 
the world. To hold its place it must be 
ready to handle all foreign business sent 
here. This requires that our manufacturers 
and producers in all lines understand, and 
be prepared to engage in, foreign trade. 

The greatest development in the immedi- 
ate future in foreign trade is going to be 
around the Pacific Basin. A few days ago 
Mr. Pierson, president of the United States 
Chamber of Commerce, while in California 
said : 


“It is evident that foreign trade on the 
Pacific Coast is on the upgrade, and that 
it can be said to be only starting toward 
its apex, which lies far ahead. The 
Pacific Coast holds great possibilities of 
further development, and it is already 
moving forward with accelerated pace.” 
During 1927 there was shipped from the 

port of Los Angeles to other countries more 
than $111,000,000.00 worth of merchandise, 
an increase of nearly 13% over the business 
of the preceding year, and nearly 150 times 
as much as was exported in 1915. 

Los Angeles also imported from other 
countries more than $40,000,000.00 worth 
of merchandise last year, the principal items 
of which were raw materials going into our 
manufacturing industries. 

With more than 160 steamship lines con- 
necting Los Angeles with nearly every part 
of the globe, the markets of the world are 
brought close to the manufacturing inter- 
ests of the Southwest. 

In point of transportation cost, Australia 
is just a little way over the horizon to the 


Southwest; and it costs no more to ship a 
ton of freight from the port of Los An- 
geles. to Manila or Singapore than it does 
to ship the same commodity to Bakersfield 
or the Imperial Valley. 

Some of these facts will be impressed 
upon the manufacturers of Los Angeles and 
the surrounding territory during “Foreign 
Trade Week,” which will be celebrated 
from February 16 to February 22 by the 
Los Angeles Chamber of Commerce and 
other organizations. 


This celebration will be under the au- 
spices of the Harbor and Foreign Com- 
merce Committee of the Los Angeles Cham- 
ber of Commerce, and will be inaugurated 
on February 16th with a great Foreign 
Trade luncheon to be held by the Foreign 
Trade Club of Southern California, and 
will wind up on Washington’s Birthday, 
which has been set aside as “Harbor Day.” 

On “Harbor Day” the people of South- 
ern California are invited to visit the har- 
bor, which will be dressed up for the oc- 
casion. The public will be invited to be 
guests of the Board of Harbor Commission- 
ers on a free boat ride around the harbor, 
and several large steamship liners will be 
open for inspection. 

Service clubs and various other organiza- 
tions are co-operating with the Chamber of 
Commerce in spreading the message of for- 
eign trade during “Foreign Trade Week,” 
and the event will be emphasized at the an- 
nual banquet of the Chamber of Commerce 
on the evening of Washington’s Birthday. 

\hile most of us are not engaged in 
foreign commerce, our imports directly af- 
fect us every day. The coffee we drink in 
the morning comes from Brazil or Java; 
the rubber, from which are made our auto- 
mobile tires, parts of our telephones, our 
fountain pens and many other articles in 
daily use, comes from Malaysia, and the 
spices used in our food bring thoughts of 
the travels of Marco Polo, Columbus and 
other intrepid explorers who sought to find 
a new passage to “Cathay” to secure spices 
and silks. 

Our exports go to all parts of the world. 

A reference to our two greatest industries 
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will illustrate. Our petroleum products are 
shipped to many lands. In some gasoline is 
used to propel automobiles; in others kero- 
sene is still used for illumination; Califor- 
nia fuel oil propels many of the great battle- 
ships of various nations, ocean liners and 
freight steamers. Oil machinery from Los 


Angeles is being used in South America, 
Russia,. Dutch East Indies, and many other 
countries. Our motion pictures are distrib- 
uted around the world. 

Learn the rest of the story about foreign 
trade of Los Angeles. You will find it in- 
teresting, inspiring and romantic. 





Special announcements by law firms of new locations and new associations are most 
effectively made to the profession through the pages of the BULLETIN. In addition, such 
announcements serve as a manifestation of good-will toward and co-operation with the 
BULLETIN in its program of constructive endeavor for the welfare of the Bar Association. 








BOLAND BROS. 
INSURANCE—SURETY BONDS 


Specializing in all kinds of 
Court Bonds 


se 


J. A. BOLAND 
Member Los Angeles Bar Assn. 





130 So. Broadway 
Room 431 
Phone MUtual 5420 
Los Angeles, California 
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LOS ANGELES-FIRST NATIONAL 
TRUST & SAVINGS BANK 
A consolidation of the First 
National Bank of Los Angeles 
and the Pacific Southwest 


Bank 
More than 320 Millons 
of Dollars 
$12,250,000.00 
8,000,000.00 
7,974,665.17 
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Opinions by Committee on Legal Ethics 


W. JoserH Forp, Chairman 


GURNEY E, NEWLIN 
Joun O’MELVENY 


49. RerusaL TO SUBSTITUTE NEw 
ATTORNEY 

Inquiry has been submitted as to whether 
an attorney who has represented a client 
upon a contingent fee basis is entitled to 
refuse, upon demand of the client, to sub- 
stitute a new attorney without satisfactory 
arrangement being made by the client for 
the reasonable value of the services he has 
rendered. 

Section 284 of the Code of Civil Pro- 
cedure provides : 

“The attorney in an action or special 
proceeding may be changed at any time 
before or after judgment or final deter- 
mination, as follows: 

“(1) Upon consent of both client and 
attorney, filed with the clerk, or entered 
upon the minutes ; 

“(2) Upon the order of the court, 
upon the application of either client or 
attorney, after notice one to the other.” 
The rule seems well settled in California 

that under the above section of the code a 
client in the absence of any relation of the 
attorney to the subject matter of the action 
other than that arising from his employ- 
ment, has an absolute right to change his 
attorney at any time before or after judg- 
ment, even though a contingent fee has been 
agreed upon and the client is indebted to the 
attorney for services rendered or money 
advanced in the prosecution or defense of 
the action. .(See Gage v. Atwater, 136 Cal. 
170, 68 Pac. 581 and cases cited therein; 
3 Cal. Jur. 628, 635.) 


The reason for the California rule, as 
stated by the court in Gage v. Atwater (su- 
pra) is: 

“The interest of the client in the suc- 
cessful prosecution or defense of the ac- 
tion is superior to that of the attorney, 
and he has a right to employ such attor- 
ney as will in his opinion best subserve his 
interest. The relation between them is 
such that the client is justfied in seek- 
ing to dissolve the relation whenever he 
ceases to have absolute confidence in 
either the integrity or the judgment or the 
capacity of the attorney.” 


THEODORE T. HULL 
Joun Bisy 


The answer to the question submrtted 
must therefore be that an attorney of this 
state is not entitled to refuse upon demand 
of the client to substitute a new attorney. 
The statute gives the client the absolute right 
to substitute attorneys as he sees fit. To com- 
pel the client to obtain a court order sub- 
stituting attorneys with its attendant trouble 
and expense is certainly not conducive to 
maintaining the proper dignity and respect 
for the bar of this state. 


The question was also submitted in con- 
nection with the above inquiry as to whether 
it would make any difference if during the 
period the attorney had represented the cli- 
ent, the attorney had brought about a pro- 
posed settlement which the client refused in 
good faith to accept. 


Section 1021 of the Code of Civil Pro- 
cedure (cited supra) gives the client an 
absolute right to substitute attorneys. It is 
immaterial that the attorney brought about 
a proposed settlement which the client re- 
fused in good faith to accept. A client is 
not compelled to accept a settlement pro- 
posed by his attorney. He should not be 
penalized if he in good faith refuses to ac- 
cept such settlement. The proposal of such 
a settlement by the attorney might in some 
cases be the basis for the wish of the client 
to change attorneys. If the proposed settle- 
ment had been refused by the client in bad 
faith, an attorney might be justified in re- 
fusing to consent to the substitution. It is 
open to question as to whether an attorney 
would be justified in such a case in refusing 
to substitute attorneys. He has an action for 
his compensation if the client in bad faith 
prevents him from completing the action 
and so collecting his fee. A situation of 
that kind was mentioned by the court in 
Gage v. Atwater (supra) but no opinion 
was given. 





50. ConFLict oF INTERESTS 


Inquiry has been submitted as to whether 
an atterney, who is counsel for creditors 


‘in bankruptcy proceedings, is entitled to ac- 
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cept a retainer to represent the bankrupt. 

It is difficult to come to a definite con- 
clusion from the facts stated. A somewhat 
similar question was submitted to the Com- 
mitttee on Professional Ethics of the New 
York County Lawyers’ Association. The 
guestion as there submitted was: 

“The attorney of record for the peti- 
tioning creditors in bankruptcy proceed- 
ings has stated on the records that he 
is also attorney for the bankrupt. Will 
you kindly inform me whether the exist- 
ence of such a fact warrants the institu- 
tion of proceedings for the disbarment of 
such an attorney?” 

The answer of the Committee was as 
follows: 

“The propriety of instituting disciplin- 
ary measures against an attorney is ex- 
clusively the province of the Grievance 
Committee of this Association, however, 
from an ethical viewpoint, we observe 
that the question as presented gives us in- 
sufficient details on which to found a 
satisfactory judgment further than to 
point out the obvious evils almost inevit- 
ably resulting from attempts by an attor 
ney to represent interests so likely to 
prove conflicting.” (Question 5, Jessup, 
Professional Ideals of a Lawyer, Pages 
105-106. )”’ 

The Sixth Canon of the American Bar 
Association provides: 

“It is the duty of a lawyer at the time 
of retainer to disclose to the client all the 
circumstances of his relations to the par- 
ties, and any interest or connection with 
the controversy, which might influence 
the client in the selection of counsel. 

“Tt is unprofessional to represent con- 
flicting interests, except by express con- 
sent of all concerned given after a full 
disclosure of the facts. Within the mean- 
ing of this canon, a lawyer represents 
conflicting interests when, in behalf of 
one client, it is his duty to contend for 
that which duty to another client requires 
him to oppose. 

“The obligation to represent the client 
with undivided fidelity and not divulge 
his secrets or confidences forbids also the 
subsequent acceptance of retainers or em- 
ployment from others in matters adverse- 
ly affecting any interests of the client 
with respect to which confidence has been 
reposed.” 

California Jurisprudence says: 
“The rule is well established in Cali- 


—_ 


fornia that an attorney may not assume 
a position adverse to his client, for it is 
a violation of the duty which an attorney 
owes his client to assume an attitude an- 
tagonistic to him without his knowledge 
and consent. By virtue of this rule, the 
attorney is precluded from assuming any 
relation toward his client which would 
prevent him from devoting his entire en- 
ergies to his client’s interests, and is like- 
wise precluded from asking his client to 
assume any relation to him by which their 
interests might become antagonistic. * *” 


(3 Cal. Jur. 618) 


In re Disbarment of Luce, 83 Cal. 303, 
23 Pac. 350, involved the disbarment of 
Luce and other members of his firm be- 
cause the firm represented both the creditors 
and the assignor for the creditors. The 
court found that one member of the firm 
had accepted a retainer from the assignor 
and another member of the firm had ac- 
cepted a retainer from the creditors; hence 
that there was no union of act and intent to 
support a charge of unprofessional conduct 
on the part of the attorneys. The court 
intimated, however, that had the same at- 
torney accepted a retainer from both cred- 
itors and assignor, the charge of unprofes- 
sional conduct might have been sufficiently 
supported. 


The court in re: Boone, 83 Fed. 944, 952, 
says: 

“The test of inconsistency is not wheth- 
er the attorney has ever appeared for the 
party against whom he now proposes to 
appear, but it is whether his accepting 
the new retainer will require him, in for- 
warding the interest of his new client, to 
do anything which will injuriously affect 
his former client in any matter in which 
he formerly represented him, and also 
whether he will be called upon, in his 
new relation, to use against his former 
client, any knowledge or information ac- 
quired through their former connection.” 


\Where there is any possibility that the 
interests of the creditors and the interests 
of the bankrupt will be conflicting it is un- 
ethical for an attorney to represent the 
bankrupt. 


51. Conriict oF INTERESTS 

Inquiry has been submitted as to whether 
an attorney who is counsel for one of the 
parties in a divorce proceeding, in which a 
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receiver has been set up, is entitled to accept 
a retainer to represent the receiver. 
Tardy’s Smith on Receivers says: 

“The question as to the propriety of 
a choice of a legal adviser arises mainly 
in connection with the question as to 
whether or not the attorney for a party 
to the action may be selected to serve in 
that capacity. The general rule is that 
such a selection should not be made. The 
reason for the rule is the possibility that 
there may arise situations in the course 
of the administration in which there 
would be a conflict of interests between 
the party whose attorney is selected and 
other parties to the action, a situation in 
which the receiver is supposed to be im- 
partial. The character of the duties to 
be mainly performed by the attorney may 
remove the necessity for following the 
rule, as where the duties will be confined 
to advising the receiver with reference to 
the routine details of his administration. 
In case a conflict of interest arises or 
appears probable it is within the power 
of the court to compel a change of attor- 
neys.” (Tardy’s Smith on Receivers, Sec. 
631, Page 1762.) 

Edwards in his work on 
iquity says: 

“When the receiver is thus fully ap 
pointed, he should retain his own solicitor 
and counsel. * * *. As a general rule, 
a receiver is not allowed to employ the 


Receivers in 


— 


counsel, solicitor or attorney of either of 
the parties in a suit to assist him in the 
discharge of his duties. The attorneys, 
solicitors or counsel of the several parties 
are bound in duty*to their clients to watch 
the procedure of the receiver and to see 
that he faithfully discharges his trust. 
The undertaking to act as the counsel, 
solicitor or attorney for the receiver, un- 
der such circumstances, would therefore 
frequently cast upon the person thus as- 
suming to act, inconsistent and conflict- 
ing duties, both of which duties could not 
properly be discharged by the same per- 
son.” (Edwards, Receivers in Equity, 

Page 110.) 

In Adams vy. Wood, 8 Cal. 306, the attor- 
ney for a receiver of a partnership em- 
ployed the attorney for the plaintiff in dis- 
solution proceedings as associate counsel. 
The court refused to allow fees for the 
associate counsel, citing Edwards on Re- 
ceivers in Chancery for the proposition that 
a receiver will not be permitted to employ 
as his counsel an attorney who is also rep- 
resenting other parties to the proceedings. 

The quotations cited above do not specific- 
ally refer to a receiver appointed in a di- 
vorce proceeding but the reasons for the 
rule as therein stated apply equally as well 
to such a situation. 

The citations and statements as to con- 
flicting interests set forth in Question 50 
apply equally well here. 
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Case Comment’ 


. 

NEGLIGENCE: PLEADING: SUFFICIENCY 
OF A GENERAL ALLEGATION OF NEGLIGENCE 
AGAINST A SPECIAL DEMURRER FOR UN- 
CERTAINTY—It seems now to be well settled 
by the great weight of authority that negli- 
gence may be pleaded generally and hence 
a general allegation of negligence is not sub- 
ject to a general demurrer.' It is equally 
well settled that in most jurisdictions a gen- 
eral allegation of negligence is subject to 
a motion to make more specific, or a special 
demurrer for uncertainty.2 Although the 
California courts are in indisputable accord 
with the first statement,? some doubt exists 
as to the second. In Latky v. Wolfe* the 
complaint alleged “that the defendant so 
negligently, carelessly, recklessly and un- 
lawfully drove, operated, maintained, and 
controlled his said automobile so that by 
reason thereof said automobile struck and 
ran into and injured plaintiff, in- 
juring the person of plaintiff and 
injuring and damaging plaintiff to the 


extent hereinafter alleged.” The defendant 
demurred specially upon grounds of uncer- 
tainty in that it could not be determined 
therefrom in what manner defendant negli- 
gently, etc., operated his automobile. The 
demurrer was overruled and upon a trial 
on the merits and verdict for plaintiff, de- 
fendant appealed, stating among his excep- 
tions, the ruling on the demurrer to the 
complaint. Held: The allegation of negli- 
gence was not insufhcient for uncertainty, 
and in addition any possible error in over- 
ruling the demurrer was not prejudicial. 


An examination of the decisions in Cali- 
fornia reveals very little authority one way 
or the other upon the sufficiency of a gen- 
eral allegation of negligence as against a 
special demurrer for uncertainty. Of the 
seven cases found in which a special de- 
murrer had been made to the complaint, 
only three seem to be direct authority for 
overruling the demurrer,’ two others® con- 
tain supporting dicta to this effect, while the 
other two’ contain dicta to the contrary, 

e., that a general allegation of negligence 





1 Mary Lee Coal & R. Co. v. Chambliss (1892) 
97 Ala. 171, 11 So. 897; McGonigle v. Kane 
(1894) 20 Colo. 292, 38 Pac. 367; Seaboard 
Air Line R. R. v. Good (1920) 79 Fla. 7 
84 So. 733; Allender v. Chicago R. I. & P 
R. Ce. (1875) 37 la. 264; Pennsylvania Co. 
v. Krick (1874) 47 Ind. 368; Chicago B. & Q. 
R. Co. v. Blank (1887) 24 Ill. App. 438; 
Louisville and N. R. Co. v. Rains (1893) 15 
Ky. 423, 23 S. W. 505; Lucas v. Wattles (1882) 
49 Mich. 380, 13 N. W. 782; Clark v. C. M. 
& St. P. R. R. Co. (1881) 28 Minn. 69, 9 
N. W. 75; Union P. R. Co. v. Vincent (1899) 
58 Neb. 171, 78 N. W. 457; Birkhead v. 
Chesapeake & O R. Co. (1898) 95 Va. 648, 
29 S. E. 678; 29 Cyc. 570, 571; Bliss, Code 
Pleading, 3 ed., § 2lla (1894). 


Barnett v. Leonard (1879) 66 Ind. 422; Sil- 
via v. Scottin (1921) 1 Harr. (Del.) 290, 114 
Atl. 206; Anderson v. Dennison Clay Co. 
(1919) 104 Kan. 766, 180 Pac. 797; Van Bib- 
ber v. William Fruit Co. (1921) — Mo. App. 

—, 234 S. W. 356; Rathburn Vv. Burlington 
& M. River R. Co. (1884) 16 Neb. 441, 20 
N. W. 390; Gulf, W. T. & P. R. Co. v. 
Montier (1886) 66 Wis. 514, 29 N. W. 224: 
and cases collected in 59 L. R. A. 209. 


Schenck (1918) 178 Cal. 636, 174 
Ingalls v. Monte Christo Oil Co. 


3 Opitz v. 
Pac. 40; 


*Reprinted from CALIFORNIA LAW 


(1917) 176 Cal. 128, 167 Pac. 857; Fresno 
Traction Co. v. Atchison, Topeka & Santa 
Fe R. Co. (1917) 175 Cal. 359, 165 Pac. 1013; 
Froeming y. Stockton Electric R. R. Co. 
(1915) 171 Cal. 403, 153 Pac. 712; Crabbe 
v. Mammoth Channel Gold Mining Co. 
(1914) 168 Cal. 500, 143 Pac. 714; Cary v. 
Los Angeles Ry. Co. (1910) 157 Cal. 599, 
108 Pac. 682; Rathbun v. White (1910) 157 
Cal. 248, 107 Pac. 309; Pigeon v. Fuller & 
Co. (1909) 156 Cal. 691, 105 Pac. 976; Peters 
v. McKay (1902) 136 Cal. 73, 68 Pac. 478; 
De Baker v. So. Calif. Ry. Co. (1895) 106 
Cal. 257, 39 Pac. 610; House v. Meyer (1893) 
100 Cal. 592, 35 Pac. 308; Smith v. Buttner 
(1891) 90 Cal. 95, 27 Pac. 29; Teithe v. For- 
rest (1923) 64 Cal. App. 364, 221 Pac. 681. 
(Sept. 6, 1927) 54 Cal. App. Dec. 93, 259 
Pac. 470. 

Champagne v. Hamburger & Sons (1915) 
169 Cal. 683, 147 Pac. 954; Cunningham v. 
L. A. R. Co. (1897) 115 Cal. 561, 47 Pac. 


wn 


452; Saylor v. Taylor (1919) 42 Cal. App. 
474, 183 Pac. 483. 
6 Stein yv. United Railroads (1911) 159 Cal. 


368, 113 Pac. 663; Wiley v. Cole (1921) 52 
Cal. App. 617, 199 Pac. 550. 

Stevenson v. So. Pac. Co. (1894) 102 Cal. 
143, 34 Pac. 618; Dennis v. Crocker-Huffman 
(1907) 6 Cal. App. 58, 91 Pace. 425. 
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may be attacked by a special demurrer for 
uncertainty. It is interesting to note, how- 
ever, that in all cases in which the ques- 
tion has been discussed the problem has 
not been very fully treated and no reference 
has been made to the prevailing view in 
other jurisdictions to the effect that a gen- 
eral allegation of negligence is objectionable 
on grounds of uncertainty. The three de- 
cisions® in support of the rule that a special 
demurrer does not lie, as well as the two 
decisions contra, mainly cite California 
authority to the effect that a general allega- 
tion of negligence is not open to attack by 
a general demurrer. The conflict in the de- 
cisions seems to have resulted somewhat 
from the fact that the courts have confused 
the question as to whether a special de- 
murrer will lie, with the now well settled 
rule as to a general demurrer. 


The force of the arguments, in favor of 
requiring the pleader to state more specific- 
ally the particular acts alleged as negligent 
upon defendant’s motion or demurrer, have 
been too well explained by the decisions to 
require much comment. The pleader has 
the burden of proving at the trial the par- 
ticular acts which he characterizes as negli- 
gent, and hence it would seem to be no hard- 
ship to require him to state them in his 
complaint so as to apprise the defendant 
of his claims. In the few instances where 
the particular acts might be peculiarly with- 
in defendant’s knowledge, from the nature 
of the case, and therefore impossible or 
dificult for the pleader to ascertain until 
the trial, an exception to the strict require- 
ment can reasonably be made.? The de- 


fendant is of course anxious to tie the plain- 
tiff down to particular specifications of 
negligence so that he may limit the proof 
to the particular acts specified.!° This, how- 
ever, can hardly be submitted as a reason 
for not requiring a plaintiff to set forth the 
facts since the same objection would then 
be open to every motion or special demurrer 
for uncertainty. 


The principal case relied upon the addi- 
tional ground, in sustaining the trial court’s 
ruling on the demurrer, that even if possible 
error was committed in overruling the de- 
murrer, it was without prejudice to the de- 
murring party since the issues have been 
fully and fairly tried. Upon this branch of 
the case no objection can be made, except 
that if the appellate courts become hostile 
to special demurrers for uncertainty against 
general allegations of negligence, trial 
judges will be given a free hand in over- 
ruling special demurrers since they can 
rely safely upon the courts to sustain such 
rulings upon appeal.'' On the other hand 
if the principal case is to be interpreted as 
deciding that complaints alleging negligence 
in general terms cannot be attacked for un- 
certainty, it is submitted that the decision 
is wrong!? and contra to the weight of au- 
thority throughout the country. 

Exceptions to the rule that a complaint 
must state the facts constituting the cause 
of action in ordinary and concise language 
have been made in nearly all the states 
adopting what is known as the code system 
of pleading. Common among these excep- 
tions are cases founded upon negligence and 
complaints in which the pleader employs 





8 In both Saylor-y. Taylor and Champagne v. 
Hamburger & Sons, cited supra, n. 5, for the 
proposition that a complaint alleging negli- 
gence in general terms cannot be attacked 
by a demurrer for uncertainty, the courts re- 
lied mainly upon Smith v. Buttner, supra, 
n. 3. That case, however, is authority only 
for the proposition that a general allegation 
of negligence may not be attacked by a gen- 
eral demurrer on the ground of insufficient 
facts to constitute a cause of action. The 
complaint was before the court upon an ap- 
peal from a judgment against the plaintiff 
on the pleadings. The judgment was affirmed. 
This case seems to have been liberally cited 
for both sides of the question under dis- 
cussion, but it is difficult to see how the 
words of the court can be construed to re- 
sult in the present confusion. In Cunning- 
ham vy. Los Angeles Ry. Co., supra, n. 5, the 
court has cited three California cases, two 
of which support only the contention that a 
general demurrer will not lie, while the third 


case cited, Doe v. Sanger (1889) 78 Cal. 150, 
20 Pac. 366, is authority only for the broad 
proposition, irrespective of negligence, that 
where matter is peculiarly within the knowl- 
edge of the defendant he cannot demur on 
grounds of uncertainty. 


Haskell & Barker Car Co. v. Trzop (1920) 
190 Ind. 35, 128 N. E. 401; Fitch v. Pacific 
R. Co. (1870) 45 Mo. 322. From the facts 
and the words of the court it might well 
be the three cases cited in n. 5, supra, could 
be placed upon these same grounds. 


32 Yale L. J. 483, 489 (1922). 


See 16 California L. Rev. 44 (1927) for an 
example of how far the courts have gone 
under section 4% of Article VI of the state 
constitution in refusing to reverse on the 
ground of non-prejudicial error. 


But see 32 Yale L. J. 483 (1922); 33 Yale 
L. J. 559 (1923) for the contrary view tend- 
ing to support the California decisions. 


‘© 


10 
11 
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the common counts. In nearly all the states 
these exceptions have been justified by the 
fact that the defendant is not misled since 
a motion to make more specific or a special 
demurrer for uncertainty would be avail- 
able in both instances.'? Unfortunately the 
decisions in California seem to have already 
denied the defendant the advantage of a 


——_. 


special demurrer against complaints in the 
form of the common counts.'* The prin- 
cipal case, although not strong enough in 
its language to settle the question, seems to 
indicate pretty clearly that complaints al- 
leging negligence in general terms are to be 
treated in California in the same anomalous 
manner as the common counts. 





13. In York News Co. v. National Steamship Co. 
(1895) 148 N. Y. 39, 42 N. E. 514, in sustain- 
ing the use of the common counts, the court 
said, “In this case if the defendant had any 
doubt as to the identity of the claim that it 


was required to defend, a simple demand for 
a bill of particulars, or a motion would make 
everything clear.” 

14 Pike v. Zadig (1915) 171 Cal. 273, 152 Pac. 
923; 4 California L. Rev. 352 (1915). 
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Book Reviews 


Ry Harry GRAHAM Batter of the Los Angeles Bar 


Lecturer in Law at the College o f Law, Southwestern University 


FoRMS AND SUGGESTIONS FOR CALIFORNIA 
Practice, Third Edition; W. B. Owens, 
Professor of Law, Stanford University ; 
two volumes, 1928; XVII, 1119 pages, 
published by Stanford University Press ; 
price $30.00. 


The “Stanford Form Book” has from its 
very inception been very popular among 
law students and practitioners. The one crit- 
icism of the work has always been that it 
was not sufficiently complete and its users 
have always expressed the desire that some 
day Professor Owens would deem it ad- 
visable to expand the scope of the work so 
that it would be of greater use in the gen- 
eral practice. 

This Third Edition by Professor Owens 
has done this very thing and to those who 
are acquainted with the original “Stanford 
Form Book” it will be sufficient to say that 
the book is the same as the preceding edi- 
tions except that its scope has been greatly 
expanded and its usefulness thereby en- 
hanced. 

To the practitioner not acquainted with 
this excellent form book, a few words of 
explanation will probably be necessary. The 
work is intended primarily as an aid in ac- 
tual practice. It is not a book of pleadings 
and the few pleadings which it contains are 
simply there as illustrative matter. The plan 
of the work may be explained briefly as 
follows: 

Each division of the work is intended to 
include the complete procedure necessary 
for the actual carrying on of that type of 
remedy. For example, in the division treat- 
ing of Guardian Ad Litem, the whole pro- 
cedure is set out whereby we have the Pe- 
tition for Appointment of Guardian Ad 
Litem (infant plaintiff under 14) ; the Or- 
der Appointing Guardian Ad Litem; Peti- 
tion for Appointment of Guardian Ad Lit- 
em (infant plaintiff over 14); Order Ap- 
pointing Guardian Ad Litem; Petition for 
Appointment of Guardian Ad Litem (in- 
fant defendant over 14); Order Appoint- 
ing Guardian Ad Litem; Petition for Ap- 
pointment of Guardian Ad Litem (in- 
fant defendant under 14) ; Petition for Or- 


der authorizing employment of attorney and 
Order Authorizing an appointment of at- 
torney. 


At the very beginning of the division, 
before these forms appear, there is a suc- 
cinct discussion of various points of law 
dealing with guardian ad litem set out in 
brief torm. For example, first we have the 
code sections, then we have “cases” with 
citations and digest statements from lead- 
ing cases dealing with the subject of guard- 
ian ad litem. Then we have a treatment 
of the general practice where a guardian ad 
litem is to be appointed, under which head- 
ing is contained a statement of the actual 
practice in this regard and how the matters 
are actually carried through court to their 
final termination; also after each form in 
this division there is a printed statement 
with helpful notes and suggestions and ci- 
tations to cases dealing with the particular 
form which is set out. 


In this manner all the various remedies 
and procedural steps are treated. So one 
finds throughout the two volumes a great 
variety of forms dealing with the various 
procedural steps together with statements 
of the law and citations to cases by way of 
helpful aid to the one using these forms. 

The forms are, of course, merely sug- 
gestions and are subject to change depend- 
ing upon the facts of each particular case. 
It is impossible to enumerate all of the vari- 
ous matters treated, but a few should be 
set out by way of example, so as to give to 
the reader a notion of the scope of the 
work. Some of the subjects treated are: 
The Courts; Methods of Securing Judg- 
ments without the Usual Court Proceed- 
ings; Appointment of Guardian Ad Litem; 
Pleadings in Civil Actions; The Parties to 
Civil Actions; Use of Fictitious Names; 
Proceedings against Joint Debtors; Inter- 
pleader; Intervention; Arrest and Bail; 
Claim and Delivery; Injunction; Attach- 
ment; Court Proceedings for Change of 
Venue ; Depositions and Affidavits ; Trial by 
Jury; Findings of Fact and Conclusions of 
Law ; Conclusiveness of Judgments; Execu- 
tion; Justice Courts ; Jurisdiction of Munic- 
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ipal Courts ; Probate Practice, including will 
contests and contests after probate; Pro- 
ceedings where Deceased Leaves no Will; 
The Inheritance Tax; Proceedings to De- 
termine Heirship; Proceedings for Division 
of Property upon Distribution; Adoption ; 
Foreclosure of Mortgage; Formation of a 
Corporation; Voluntary Dissolution of Cor- 
poration; Unlawful Detainer; Declaration 
of Homestead; Proceedings to Secure Ex- 
ecution against Homesteads; Certiorari; 
Mandamus; and Prohibition. 

This is only a partial enumeration of the 
main subdivisions treated, but is sufficient 
to give an indication of the wide scope of 
the work. 

It is surprising, however, to note that 
such an important subject as mechanics’ 
and materialmen’s liens has not been 
treated. Perhaps the author had some par- 
ticular reason for omitting this subject, or, 
then again, he may have considered that 
the matter of mechanics’ liens is principally 
a matter of pleading, but it seems to this 
writer the various forms used in the pro- 
ceedings for the foreclosure of mechanics’ 
liens should have been included. 

The municipal courts are quite fully 
treated, so we find discussion of the Juris- 
diction of Municipal Courts, Civil Proceed- 
ings in Municipal Courts, Change of Venue 
and Appeals from Municipal Courts in Civil 
Cases. Appeals from the Superior Court 
to the District Court of Appeals from cases 
arising out of Municipal Courts are also 
discussed. 


— 


Although the various steps necessary to 
take an appeal from the Municipal Court to 
the Superior Court under the 1927 amend- 
ments are discussed, it is rather surprising 
that the forms have not been set out show- 
ing exactly how an appeal from the Mu- 
nicipal Court to the Superior Court is taken, 
In view of the inexactness of the 1927 
amendments and of the fact that some doubt 
has arisen in the minds of attorneys as to 
exactly how that type of appeal should be 
taken, it is suggested that the various forms 
in the taking of such an appeal would be 
helpful. 


Although the “Stanford Form Book’’ was 
originally intended primarily for the law 
student taking the course in California 
practice, it has now by reason of its widely 
expanded scope through its third edition be- 
come a really valuable aid to the practicing 
attorney. It is something to which the at- 
torney can readily turn for handy reference 
and he is generally sure to find somewhere 
within the “Stanford Form Book” a sug- 
gestion which will be of value to him. 


The scope of the work is now as nearly 
complete as one could hope for in a work 
which must necessarily have its bounds. It 
is hoped, however, that the profession will 
by its reception of this Third Edition en- 
courage Professor Owens at some future 
time to again expand his work so that the 
“Stanford Form Book” will become known 
as the most complete book of forms in Cali- 
fornia practice. 
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